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anfta©afvrqrq8Nqar /
Name and Address of the
Appellant

R. K. Services

B-22, Jalvihar Flat Bh. Ajanta Comm. Complex,
Ashram Road

Navjivan, Ahmedabad - 380014

qB -rfhIT nfl@mtv & q+Tht qxvq %tKr ed qt w mtv + IIft wnf@digIt qVTt' Irq wgq

gf&qi€tqtwftvqqa wttwr wWwgeqt mm & MTf%qtqtqT +fRqa®gqaT il

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vrm wvH vr !q+wr qTqqV:-

Revision application to Government of India:

(1) R*dhr©qrqqqr©gf#fhnr,r994=Fturu W€aftqVVTqVqnVdbqlt +IpM wa=#
3q-wra + vqq VT-l6 % gmf€ !qttwr qrjq7 qftv tif%, wta urn, fM #r©q, nvq itvIFr,
q=ft+fqv, qtm€hlvqq, +wwf, q{ftvqt: rrooor =#©qTHtnfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1 10 00 1 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qft nq#§Tf++VTq++qqWt§TfBqn wit Mt wvRrn7r wv%raT+tvr f+a
WTRfH lwt wvnrn+qr©+qTtguqFt +, vrMI WTmHvrwTH+qTiq€Wt qTaTt+

fiaftwvFrH+8vm#tvfbn+aaqg{©l

In case of any loss of goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another during the course

of the goods in a warehouse or in storage whether in a factory or in a

house

rprocessing
firehouse

VTm%qT®f%arT?nytV+MfRr qm vt w vr©bfBfhrhr+@nibr qjeHq{ VFR TT

©qrqqqv6 #ft8z+vmq+qtvrw+vTvfbatTyn vIV +WfM {1
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which me
exported to any country or territory outside India.

(Tr) qflet@grlqvmfMf8vTVH€ bnF (Mvn wv=&)f+lf7f8RiTqwvrq®'l

In. case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) #fhi@rTqr#t®nvqqjq bT;mr+f&qqtqft#ftavFq#tT€e3irq&qTt©qt sv
wrav+f#m%!gTf8q WIn,wftv%nuqftaqtvqqqt vr ©ntfivgfBfMq (+ 2) 1998

RFa 109 TrafRtafM Tu#1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) #fk©wm gr@ (wfM) fhMTqdt, 200r % fhm 9 % +afafRfqffgvqq denT'8 td
vfhft t, 9fM mtv % IIft greeT }fqv fRqbF t tftq vw h $ftvq+-mtv vf gMtv WItgr qt qt-d
vfhit + vrq aRr ©T8qV f#IT wm qTfhl aM vrq @rar q qr Eur qfhf Qi gaia ma 351 +
f+&tft@=$thlq3Tq%gqg#vrq fhm-6Vmm4tVltvft8qtqTfjm

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Centrql Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftf%qq wIn%vr%qdfmr6qqqvr© win wt qv8d wit 200/- $tv !gmT qt

qw3irqdf©w6qRq Tr@+@r©#atrOOO/- #t =Rv wmV$tqTul

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqv6,#fkruqrqq gwRi+n qtwftdbr qHTftqwrhVftwft@-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) IF#r®qrqTqFq qf#f+R 1944 qt Tra 35- dt/351 % atM:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ©BfRt8vqf$aq+qzw qlwn +v@rn#twftv,wftqt + WI&+tfRn w, Mh
waRT qJFF lg §qTq< wftgbr qHTfBqPF ME) tEt tIf#Ff Mr qtfbm, a§TaqTq + 2-d THT,

qgIITft qm, VQtql ffRWqHn, g§VqT4Tq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2=ld£joor, Bahumah Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to ale Appellate Tribunal shall be Bled in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompalied against (one which at least should be accompanied by a fee of
Rs.1l000/_> Rs.59000/- md Rs.10,000/- where amount of duty / penalty / dernand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bulk draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of mly nominate public sector bank of the

place where the bench of the Tribunal is situated
Edd
CEH



(3) vfl TV wav # #{ tq qfBqft qr WiTiIT @?T i at v& Ny avg + fRq =€tv m y-raTq wr{%
#r+f#nvrnqTt@ TV vq%®tguvftf%fRw q€t%rf+qqt QTfRVqqTf+qftwftdh
qBnfaqorqtqqwftvnhgbrvIVH&qqqMfWvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @m©q VW vf#fhHI r970 qqr €hitfta gt 31lqgt -1 % dMx fIgjfI:a fh HIWTT BU

qqm qr qqwtv qqTf@lit fWnvrf&qT+ + mtv + + Iraq qt in VfBR: v 6.50 qt qr @mm
t@fI@Wn8mqTfPl

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §qattt#f#VWTUt©fhkW mIn&f+Mt 4t at $ftwnqF6f#Kf#nvHr {qt dM
Tv–F, #gbr @rTqT TW v+tqTH wfM amhEar (qFlffqf#) f+FIT, 1982 :#fRfiT il

Attention in invited to the rules covering these abd other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gbR q@, #.fh ®nqTqr© vf eRm wftdhqTqTf§qwr (fRIta)v#VftWftRt #VTR&
+ qMNh (Demand) q+ + (Penalty) gr 10% if wn RmT qRTTf 81 €THtf%, wfbfwr if WT

10 qfIg VIV iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hfM @qR qrv3 Bir +qrw: # gMa, qTTfRu gRIT q&r #F ;rbI (Duty Demanded) I

(1) & (s,ctio„) 1:LD b w ftufft7 aft:
(2) fhn Tm haThfta#f ITf}H;

(3) +T+ahttZfbNf bfbIT 6+T®brtTfPrl

q€1§qn'+fQrwftV + q®q$qn=8tqqm#{wftv’ mfBv wt bfRvl$wfvnfbn
Tvr tI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) md 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) §vqTtV bv{twftvyTf&qa%VqVVgT@©qu qr@nwTfMfi78'ut#hrfhTrv
qJ-,-r%lo%Tm7qt3hqd%qvwKfRqrfla8aqwT# 10% !wmv vi=RvrwNt€1

In view of above, an appeal against this ordar shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” '-+'qb
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F.No. GAPPL/COM/STP/2242/2023-Appeal
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The present appeal has been filed by M/s. R. K. Services, C-22, Jalvihar Flat,B/h

Ajanta conun.. Complex, Ashram Road,Navjivan, Ahmedabad - 380014 (hereinafter referred

to as “the appellant”) against Order-in-Original No. CGST/WT07/HG/915/2022-23 dated

22.02.2022 (hereinafter refen'ed to as “the impugned order”) passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad NorTh (hereinafter referred to as “the

adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business

activity of service provider holding STC No. ADUPD8197QST001.On scrutiny of the data

received from the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed

. that the appellant has shown less amount as taxable in their ST-3 returns in compare to value

shown as “Sales of Services” in their ITR filed with the Income Tax department as under:

Year

2015-16

3F6f7

Total

Accordingly, it appeared that the appellant has paid the less service tax. The appellant were

called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return,

Form 26AS, for the said period. However, the appellant had not responded to the letter issued

by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/AR-I/Div-

VII/A’bad North/TPD Reg/44/20-21 demanding Service Tax amounting to Rs. 5,04,730/- for

the period FY 2015-16 & 2016-17, under provisions of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

i,npa,itior, of penalties under Section 77(1), Section 77(2) and Section 78 of the Finance Act,

1994

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 5,04,730/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of

Rs. 5,04,730/- was imposed on the appellant under Section 78 of the Finance 'Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appel

ORDER-IN-APPEAL

Servicefor WI rerValuevalueo a tax

short paidservice as per 1 service as per 1 TDS(194C, 194H

1941, 194J” )ST-3 ITR

2,21 ,693/025,97,497/.10,68,581/.

m8 m88, 14, 164/- 27,0 1,079/. 0

5,04,730/.

W,ant
Xl

BEN I
f(1)(c) of the Finance
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F.No. GAPPL/COM/S I P/2z4Z/zuz3-Appeal

Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2)

of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating auLhority, the

appellant have preferred the present appeal on the following grounds:

o The appellant submitted that they have provided air.conditioner repair, installation and

maintenance services along with the sale of spare parts of the same. The separate

invoices were issued for the consideration received against the sale of such material

and the same is exempted vide Nod. No 12/2003 dated 20.06.2003 .

Q The appellant submitted that the service tax is payable only on the service portion of

the consideration. They stated that if sales tax/Vat has been paid on components and

parts, service tax is not payable on that vaIF© in case of Annual Maintenance Contracts

(AMC) [Really, deduction should be permissible even if the components/spares are

supplied free, since service tax is only on gross value of services]. Therefore, they have

correctly paid service tax on the value of service portion.

o The appellant submitted thatThey have sold the good of Rs. 8,42,667/- in 2015-16 and

of Rs. 8,21,871/- in 2016-17 and they are ready to pay the differential service tax

amount Rs. 464/- for the F. Y 2015-16 and Rs. 46,639/- for the F. Y. 2016-

17.Reconciliation is also furnished by them in this regard.

e The appellant stated That the entire demand is time barred. They have not suppressed

any fact from the department and extended period can’t be invoked in their case. They

requested to drop the demand and allow their appeal.

4. Personal hearing in the matter was held on dated 12.01.2024. Shri Vipul Khandar.

C. A., appeared on behalf of the appellant. He stated that his client is providing works contract

services of electrical work. He is discharging service tax liability on service portion and not

liable to pay service tax on material supply.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal h41emorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicdting

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16 & 2016-17.

\{d f 1+
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F.No. GAPPL/COM/STP/2242/2023-Appeal

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2015-

16 & 2016-17 based on the Income Tax Returns filed by the appellant. The appellant didn’t

responded to the letter issued by the depalment. Therefore the impugned SCN was issued

considering the value shown against “Sales of Services” value provided by the Income Tax

Department. FuITher the appellant filed their submission at the time of personal hearing. Not

considering the submission, the adjudicating authority adjudicated the matter and confirmed

the demand.

7 Now, as per submission filed by the appellant, the appellant was engaged in providing

air conditioner repair, installation add maintenance services along with the sale of spare parts

of the same. They have furnished ledger of purchase of the goods and also shown figures in

their ITR for the relevant period. As per their contention, the appellant was issuing separate

invoices for the consideration received against the sale of such material and the same is

exempted vide Nod. No 12/2003 dated 20.06.2003 but while going through the submission &

invoices no such invoice was found. While going through the sample invoices, in one of the

invoice no 131 dated 17.06.2015, it is seen that both service and sale of goods is covered in

single invoice and they have charged service tax on whole of the sum means they have

charged selvice tax not only on service portion but on supply of goods also . Though, they

were liable to pay service tax only on the service portion , they have collected the service tax

on the value of goods also and as per section 73 A, the same was required to be deposited to

the government exchequer but the appellant failed to do so. The quanTum of same is required

to be ascertain and recover along with interest and penalty from them.

8. In view of the above discussion, I am in the considered view that considering all the

facts, a detailed verification at the adjudication level needs to ascertain the actual service tax

liability. Hence the matter needs to be remanded back for fresh adjudication in respect of the

demand confirmed.

9. In view of the above discussion, 1 remand back the matter for fresh adjudication.

10. w®r%,iT,T,qqjR=T{v©q%rmBTTwavaft++f#nvrm€ 1
The appeal filed by the appellant stands disposed of in above terms.

( r

(HFTqR

WW (##kg)
tztDate : Lg.a{Attested/

P/
(Manish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad

BY RPAD / SPEED POST



F,No. GAPPL/COM/STP/2242/2023-Appeal

To,

M/s. R. K. Services,

C-22, Jalvihar Flat,

B/h Ajanta comm. Complex,

Ashram Road,Navjivan,

Ahmedabad - 380014

Appellant

The Deputy Conuuissioner,

CGST, Division-VII,

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Comlnissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

5) Guard File
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