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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AT T BT TAETT S

Revision application to Government of India:

(1) s SouTed ok AT8faw, 1994 & aRT s Hi= qarg T 9rHel & X H TEIh 81T a7
SY-GTRT F TF e h S GO saad fefid qi=a, WRd g, @ 7oy, o [Q9m,
=Tt w5, Sfae €9 9aT, §9% 4, 7% fewelt: 110001 @Y f S =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

. in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to another factory or from one warehouse to another during the course
rocessing of the goods in a warehouse or in storage whether in a factory or in a
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In case of rebate of duty of excise on goods exported to ahy country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M i o 1 I g T wRa % args (e A1 e @) et G v g n

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

()  SITQw SIS il STUTET e & STATT & g ST $g3T HhiRe arvg it 7 § ok T sreer s 590
o7 Td | & qarles ergew, orfie & gRr aTika 9 9wy 9 97 91 § O srffiew (7 2) 1998
gIRT 109 gRT Ry g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) i STad e (3rdie) TaEmEET, 2001 % M 9 % siavia AR oo @ear sg-8 H &y
gfeat &, 0T srer F wi seer YN RAiF & fiF 7 & facger-smae o orfier srear i Q-ar
wfa=i & |rer St swaes T ST =MiRWl S9F |Te @rar § o ged T & siwfa ey 35-3 ¥
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS smaaw % 1oy STyl 49 T T T8 94 IT 3N HF gral 94 200 /- H Q1T
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT o, Prald STUTET [ T QAT T FAA T =ATATIEFHOT F T refier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el ScTa o ATaa, 1944 6t gRT 35-a1/35-F & siaria:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) S TReeE ¥ FaTg SgE & sErar S srdier, el F 7 § T g, SRl
e o U dara srfiefrr =maries (Reee) @t affe aefla difssr, srgwarare § 2nd w7,
TEHTE ST, SraaT, RRERATR, Agaeree-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.




(3) AT 3 T § S A AT HT AHTAL GIal § AT T T aST 6 g B &l JIarT Sugh
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =TT e AfRREW 1970 Tur SOt @ aqgEy -1 F sinta Ruiia By s 56
SIS AT eramraer FaTreerta FMoias Friard & e # & I4% 6t T IR € 6,50 T 6T =TI
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) =T ST HeIfera "ralt &l MEeror & arer el il S ot ST rep{ua [T SITaT & S T
SIo, el STUTE {[ea Ud AT S ieid =ATiaeRy (Fraiate) FHaw, 1982 # AR ]

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EET I, IR ST Yo T AT ey =Araniasr (Reee) T it srfier % qrer
¥ ideadi (Demand) T € (Penalty) FT 10% Td ST AT AT g1 gretien, sTfderas q& sar
10 %S T 31 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el TS Qo A VAT 3 Sfala, AToe R awied @i AT (Duty Demanded) |
(1) €S (Section) 11D % Tga MetRa id;
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(3) rae ke Mawl & e 6 & qga < il
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& smaer % wiw erfier sfdrs<or & Twer STgt o ST oa A7 Jus faarfad gt @t /i {3 1y
S F 10% ST 9 X STgt et qve arid g 9@ qve F 10% HIATT kY S R g

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.” .- 7" ™~
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F.No. GAPPL/COM/STP/2242/2023—AppeaI

ORDER-IN-APPEAL

The present appeal has been filed by M/s. R. K. Services, C-22, Jalvihar Flat,B/h
Ajanta comm.. Complex, Ashram Road,Navjivan, Ahmedabad - 380014 (hereinafter referred
to as “the appellant”) against Order-in-Original No. CGST/WT07/HG/915/2022-23 dated
22.02.2022 (hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2 Briefly stated, the facts of the case are that the appellant is engaged in the business
activity of service provider holding STC No. ADUPD8197QSTOOi.On scrutiny of the data
received from the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed
- that the appellant has shown less amount as taxable in their ST-3 returns in compare to value

shown as “Sales of Services” in their ITR filed with the Income Tax department as under:

Year Total sale of | Total sale of | Total value for | Higher Value Service tax
service as per | service as per | TDS(194C, 194H, short paid
ST-3 ITR 1941, 1941 )

2015-16 10,68,581/- 25,97,497/- 0 15,28,916 2,21,693/-

2016-17 8,14,164/- 27,01,079/- 0 18,86,915/- 2,83,037/-

Total 5,04,730/-

Accordingly, it appeared that the appellant has paid the less service tax. The appellant were
called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return,
Form 26AS, for the said period. However, the appellant had not responded to the letter issued

by the department.

2.1  Subsequently, the appellant were issued a Show Cause Notice No. CGST/AR-I/Div-
VII/A’bad North/TPD Reg/44/20-21 demanding Service Tax amounting to Rs. 5,04,730/- for
the period FY 2015-16 & 2016-17, under provisions of Section 73 of the Finance Act, 1994.
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(1), Section 77(2) and Section 78 of the Finance Act,
1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 5,04,730/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of
Rs. 5,04,730/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)
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Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2)
of the Finance Act, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appcal on the following grounds:

o The appellant submitted that they have provided air conditioner repair, installation and
maintenance services along with the sale of spare parts of the same. The separale
invoices were issued for the consideration received against the sale of such material

and the same is exempted vide Noti. No 1272003 dated 20.06.2003.

o The appellant submitted that the service tax is payable only on the service portion of
the consideration. They stated that if sales tax/Vat has been paid on components and
parts, service tax is not payable on that value in case of Annual Maintenance Contracts
(AMC) [Really, deduction sh::mld be permissible evén if the components/spares are
supplied free, since service tax is only on gross value of services].Therefore, they have

correctly paid service tax on the value of service portion.

o The appellant submitted that they have sold the good of Rs. 8,42,667/- in 2015-16 and
of Rs. 8,21,871/- in 2016-17 and they are ready to pay the differential service tax
amount Rs. 464/- for the F.Y 2015-16 and Rs. 46,639/- for the F.Y. 2016-

17.Reconciliation is also furnished by them in this regard.

o The appellant stated that the entire demand is time barred. They have not suppressed
any fact from the department and extended period can’t be invoked in their case. They

requested to drop the demand and allow their appeal.

4. Personal hearing in the matter was held on dated 12.01.2024. Shri Vipul Khandar,
C.A., appeared on behalf of the appellant. He stated that his client is providing works contract
services of electrical work. He is discharging service tax liability on service portion and not

liable to pay service tax on material supply.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16 & 2016-17.
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6. I find that in the SCN in question, the demand has been raised for the period FY 2015-
16 & 2016-17 based on the Income Tax Returns filed by the appellant. The appellant didn’t
responded to the lettef issued by the department. Therefore the impugned SCN was issued
considering the value shown against “Sales of Services” value provided by the Income Tax
Department. Further the appellant filed their submission at the time of personal hearing. Not
considering the submission, the adjudicating authority adjudicated the matter and confirmed

the demand.

7 Now, as per submission filed by the appellant, the appellant was engaged in providing
air conditioner repair, installation and maintenance services along with the sale of spare parts
of the same. They have furnished ledger of purchase of the goods and also shown figures in
their ITR for the relevant period. As per their contention, the appellant was issuing separate
invoices for the consideration received against the sale of such material and the same is
exempted vide Noti. No 12/2003 dated 20.06.2003 but while going through the submission &
invoices no such invoice was found. While going through the sample invoices, in one of the
invoice no 131 dated 17.06.2015, it is seen that both service and sale of goods is covered in
single invoice and they have charged service tax on whole of the sum means they have
charged service tax not only on service portion but on supply of goods also .Though, they
were liable to pay service tax only on the service portion , they have collected the service tax
on the value of goods also and as per section 73A, the same was required to be deposited to
the government exchequer but the appellant failed to do so. The quantum of same is required

to be ascertain and recover along with interest and penalty from them.

8. In view of the above discussion, I am in the considered view that considering all the
facts, a detailed verification at the adjudication level needs to ascertain the actual service tax
liability. Hence the matter needs to be remanded back for fresh adjudication in respect of the

demand confirmed.

9. In view of the above discussion, I remand back the matter for fresh adjudication.

10, erefier st GIRT &7 T 91§ STIer T TATERT IULE qiieh o [T SIar g |

The appeal filed by the appellant stands disposed of in above terms. .
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(Manish Kumar)
Superintendent(Appeals),

CGST, Ahmedabad
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To,
M/s. R. K. Services,
C-22, Jalvihar Flat,

Appellant

B/h Ajanta comm. Complex,
Ashram Road,Navjivan,
Ahmedabad - 380014

The Deputy Commissioner, Respondent
CGST, Division-VII,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) Guard File

&) PA file







